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Deed of Variation of Planning Agreement 

Date 
 

Parties 
Randwick City Council 

ABN 77 362 844 121 of 30 Frances Street, Randwick, New South 
Wales 

  (Council) 

 
Cbus Property Sydney Residential Pty Ltd 

ACN 607 511 035 of Level 7, 550 Bourke Street, Melbourne VIC 3000 

(Developer) 

  

Recitals A. The Developer and the Council entered into the Deed. 

B. The Developer and the Council have agreed to vary the Deed 
in the manner set out in this Deed of Variation.  

  

The parties agree as follows: 

1. Definitions and Interpretation  

1.1 Definitions 

In this Deed of Variation except where the context otherwise requires: 

Deed means the deed between the Developer and the Council dated 
7 August 2017 a copy of which is attached to this Deed of 
Variation as Annexure A. 

Deed of Variation means this document and all annexures, schedules and 
attachments and exhibits. 

1.2 Interpretation  

In this Deed:  

(a) headings are for convenience only and do not affect interpretation;  



 

 

 

 Page 2 

Doc ID 708652363/v1 

(b) a reference to legislation includes legislation as amended, re-enacted, or 
replaced, and includes any subordinate legislation made under it;  

(c) if a word is defined, then another part of speech is given the same meaning; 

(d) singular includes the plural and vice versa; and 

(e) any example, illustration, or inclusion of a right, obligation or concept does not 
limit the scope of that thing, 

a reference to a body or authority includes any body or authority that replaces it. 

2. Variation of Deed 

The Deed is varied as follows: 

2.1 Clause 5 definitions , insert the following words: 

Ausgrid Easement means the easement in favour of Ausgrid as required for the kiosk 
substation, electricity & other purposes and right of access way over the Public Park 
Land as shown in the plan in Annexure B to this Deed of Variation. 

EMP means an environmental management plan required as part of the Site Audit 
Statement, prepared by a suitably qualified environmental consultant with expertise in 
soil contamination and approved by Council. 

EMP Positive Covenant means a positive covenant on the Big Stable Land requiring 
compliance with the EMP as may be required the Site Audit Statement. 

Monetary Contribution 3 means the amount set out in Item10(iii) of Schedule 1. 

Paine Reserve North means the northern portion of the public reserve at 197-203r 
Botany Street Randwick known as Paine Reserve as shown in Annexure C to this Deed 
of Variation 

Site Audit Statement has the same meaning as in the Contaminated Land 
Management Act 1997 

Stormwater Easement means an easement 2.5m wide for the purposes of drainage in 
favour of proposed Lot (PT 35) on which Building E4.1 is constructed over the Big 
Stable Land as shown on the plan in Annexure B and in the terms set out in Annexure D 
to this Deed of Variation  

2.2 Clause 5 definitions, delete the following words: 

Encumbrances means an interest or power: 

(a) reserved in or over an interest in any asset; 

(b) created or otherwise arising in or over any interest in 
any asset under any mortgage, charge (whether fixed 
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or floating), pledge, lien, hypothecation, title retention, 
conditional sale agreement, hire or hire purchase 
agreement, option, restriction as to transfer, use or 
possession, easement, subordination to any right of any 
other person and any other encumbrance or security 
interest, trust or bill of sale; or 

(c) by way of security for the payment of a debt or other 
monetary obligation or the performance of any 
obligation. 

And replace with the following words: 

Encumbrances means an interest or power: 

(a) reserved in or over an interest in any asset; 

(b) created or otherwise arising in or over any 
interest in any asset under any mortgage, 
charge (whether fixed or floating), pledge, 
lien, hypothecation, title retention, conditional 
sale agreement, hire or hire purchase 
agreement, option, restriction as to transfer, 
use or possession, easement (excluding the 
Ausgrid Easement, EMP Positive Covenant 
and the Stormwater Easement), 
subordination to any right of any other 
person and any other encumbrance or 
security interest, trust or bill of sale; or 

(c) by way of security for the payment of a debt 
or other monetary obligation or the 
performance of any obligation. 

2.3 Delete clause 10.1(a) and replace with the following words: 

(a) Monetary Contribution 1 and Monetary Contribution 3 must be paid to Council 
prior to or upon the transfer of the Big Stable Land to the Council in accordance 
with clause 8.1. 

2.4 Insert the following provision as Clause 10.4 (c); 

(c) Monetary Contribution 3 for the purposes of the Big Stable Building and/or 
upgrade works to Paine Reserve North. 

2.5 Item 6(b) of Schedule 1 delete the words: 

Annexure C - Conceptual Draft Subdivision Plan for Newmarket Randwick- Ground 
Level  

And replace with 

Annexure C- Draft Plan of Subdivision - Stratum Lot Part Road ST1 & Easements 



 

 

 

 Page 4 

Doc ID 708652363/v1 

2.6 Insert the following words to  Item 10 of Schedule 1: 

(iii) Monetary Contribution 3; 

$200,000, for the purpose of design, works, repairs and maintenance to the Big 
Stable Building and the Big Stable Land and/or upgrade works to Paine 
Reserve North. 

2.7 Delete : 

Annexure C - Stratum Lot Part Road ST1 of the Deed 

And replace with 

Annexure B of this Deed of Variation entitled   

Draft Plan of Subdivision - Stratum Lot Part Road ST1 & Easements  

3. No other change 

The parties confirm the Deed will continue in full force and effect as varied by this Deed 
of Variation. Nothing in this Deed of Variation will be read or construed as implying any 
form of variation or waiver other than as expressly set out in this Deed. 

4. Costs  

Each party will bear its own legal costs in relation to the preparation and execution of 
the Deed of Variation. 

5. General 

5.1 This Deed of Variation contains the entire agreement between the parties and any 
previous negotiations, agreements, representations or warranties relating to the subject 
matter of this Deed of Variation are of no effect. 

5.2 A right may only be waived in writing, signed by the party giving the waiver, and: 

(a) no other conduct of a party (including a failure to exercise, or delay in 
exercising, the right) operates as a waiver of the right or otherwise prevents the 
exercise of the right;  

(b) a waiver of a right on one or more occasions does not operate as a waiver of 
that right if it arises again; and 

(c) the exercise of a right does not prevent any further exercise of that right or of 
any other right. 
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5.3 The invalidity, illegality or unenforceability of any provisions of this Deed of Variation will 
not affect the validity or enforceability of any other provisions. 

5.4 This Deed of Variation may only be varied in writing by the agreement of the parties. 

5.5 This Deed of Variation is governed by and construed in accordance with the law of the 
State of New South Wales. The parties submit to the jurisdiction of the courts of that 
state. 

5.6 The parties submit to the non-exclusive jurisdiction of the courts of New South Wales in 
relation to all matters arising under, or relating to, this Deed of Variation. 

5.7 Each party must promptly execute all documents and do all things that another party 
from time to time reasonably requests to affect, perfect or complete this deed and all 
transactions incidental to it. 

5.8 The parties represent and warrant that they have power to enter into this Deed of 
Variation and that entry into this Deed of Variation will not result in the breach of any 
law.  
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Signing page 

Executed as an agreement 

Executed by Randwick City Council by its General Manager and Mayor by the affixing of 
the Common Seal of Council in accordance with resolution dated  
 
 
 
   
General Manager (Signature)  Mayor (Signature) 

 
 
 

   
Name of General Manager (Print Name)  Name of Mayor (Print Name) 

 

 
 
Executed by Cbus Property Sydney 
Residential Pty Ltd  
ACN 607 511 035 by its attorneys under 
Power of Attorney dated 13 August 2014 in 
the presence of: 

  

 
 
 

Witness 

  
 
 

Attorney  
 
 
  

Full name (print) 

  
 
  

Full name (print) 
 
 
 
 
 

Witness 

  
 
 

Attorney  
 
 
  

Full name (print) 

  
 
  

Full name (print) 
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Annexure A Copy of Deed 
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Annexure B Draft Plan of Subdivision - Stratum Lot Part 
Road ST1 & Easements  
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Annexure C Paine Reserve 
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Annexure D Terms of Stormwater Easement 
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